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Supreme Court Upholds Subsidies 

On June 25, 2015, the Supreme Court confirmed in a 6-3 decision that premium tax credits and 
cost-sharing subsidies (referred to as “subsidies”) are available in the federal Health Insurance 
Marketplaces (also referred to as the “Exchange”).1  

This ruling effectively removes any challenges to the ability of Exchanges to offer subsidies to 
qualified individuals. 

WHAT WAS THE ISSUE? 

The Affordable Care Act (“ACA”) established Exchanges as a means of offering health insurance 
coverage. A state is permitted to establish its own Exchange (known as a state-run Exchange), rely 
on the federal government to establish an Exchange (known as a federally-run Exchange), or enter 
into a state/federal partnership Exchange.  

The issue in this case was whether the IRS set forth rules consistent with the statutory language 
(as is within its authority) or overstepped its bounds. 

Under the text of the ACA (creating Code § 36B), subsidies are available in “an Exchange 
established by the State under § 1311 of the ACA.” 

Subsequent IRS regulations interpreted § 36B to permit eligible individuals enrolled in qualified 
health plans in either a state-based or a federally-facilitated Exchanges to access these subsidies.2 
The federally-facilitated Exchanges are not authorized under § 1311 of ACA, but rather § 1321. 

1 http://www.supremecourt.gov/opinions/14pdf/14-114_qol1.pdf  
2 Specifically, the regulation provided that a taxpayer may receive a tax credit if he “is enrolled in one or more qualified health 

plans through an Exchange,” 26 C.F.R. § 1.36B-2(a)(1), which the IRS defined as “an Exchange serving the individual 
market for qualified individuals…, regardless of whether the Exchange is established and operated by a State (including a 
regional Exchange or subsidiary Exchange) or by HHS.” 45 C.F.R. § 155.20 (emphasis added); see 26 C.F.R. § 1.36B-
1(k) (incorporating the definition in 45 C.F.R. § 155.20 by reference). 



Stakeholders challenged the IRS regulation, based on a strict reading of the language in § 36B that 
referenced only § 1311 of the ACA. 

WHY DOES THIS MATTER? 

The availability of subsidies is important for two reasons:  

1. It aids individuals in the purchase of affordable health insurance coverage in order to avoid the
individual mandate tax; and

2. For an applicable large employer, it serves as a potential trigger for an employer penalty if a full-
time employee receives one of these subsidies.

These subsidies are intended to help middle and lower income Americans purchase health 
insurance coverage to comply with the individual mandate (the requirement all Americans have 
health insurance or pay a tax). 

Only 14 states and the District of Columbia currently offer state-based marketplaces. 3 The other 36 
marketplaces are federally run (including joint federal and state partnerships). Thus, this ruling 
could have denied access to subsidized health care for individuals in 36 states.  

HOW DOES THIS RULING IMPACT THE EMPLOYER MANDATE? 

It does not. 

Briefly, penalties may apply when full-time employees (“FTEs”)4 of an applicable large employer 
(“ALE”)5 receive subsidies to purchase health insurance through a marketplace because the: 

 ALE does not offer at least 95%6of FTEs and their dependent children minimum essential
coverage and at least one FTE receives a subsidy (“A” Penalty); or

 ALE offers at least 95% of FTEs and their dependent children minimum essential coverage but
the coverage is not affordable, does not provide minimum value and one (or more) FTEs receive
a subsidy (“B” penalty).

 “A” Penalty “B” Penalty 

$2,000/year × by the total number of FTEs – 307 The lesser of $3,000/year × each FTE who receives 
a subsidy or the “A” penalty. 

3 State-based Exchanges are currently available in: 

1. California
2. Colorado
3. Connecticut
4. District of Columbia
5. Hawaii

6. Idaho
7. Kentucky
8. Maryland
9. Massachusetts
10. Minnesota

11. New York
12. Rhode Island
13. Utah (Avenue H—SHOP)
14. Vermont
15. Washington (Washington Health Plan Finder)

 

4 Employees who have on average at least 30 hours or service a week or 130 hours of service in a month determined under 
either the monthly measurement method or the look back measurement method. 

5 For 2015 only, 50 may be replaced with 100 if an employer between 50-99 FTEs qualifies for transitional relief. 
6 For 2015 only, 70% replaces 95% (not available if a non-calendar year plan changed plan year after February 9, 2014 to 

begin at a later date). 
7  For 2015 only, 80 replaces 30 (not available if a non-calendar year plan changed plan year after February 9, 2014 to begin 

at a later date). 



As described, any such assessment is predicated on an FTE receiving a subsidy in a Marketplace. 
If subsidies were ruled unavailable to FTEs because coverage is accessed through a federal 
marketplace, there may have been nothing to trigger a penalty. However, this did not happen. 

WHAT SHOULD EMPLOYERS DO? 

As subsidies are available in the 50 states and District of Columbia, employers should do nothing 
different. Employers should continue to monitor their employer penalty exposure and prepare for 
future requirements such as the requirement to complete Forms 1094-C and 1095-C and the 2018 
“Cadillac Plan” Tax. 
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